UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: CHAPTER 13 CASE

Scott E. Hartley
SSN XXX-XX-7390
Mary Kay Hartley
SSN XXX-XX-4049

CASE NO. 03-35791 GFK
Debtor.

NOTICE OF HEARING AND MOTION FOR RELIEF FROM STAY

TO: Debtor and other entities specified in Local Rule 9013-3(a).

1. Select Portfolio Servicing, Inc. fka Fairbanks Capital Corporation (hereinafter "Secured
Creditor"), by its undersigned attorney moves the Court for the relief requested below and gives notice of
hearing herewith.

2. The Court will hold a hearing on this motion on September 20, 2004, at 10:30 a.m., or as soon
thereafter as counsel can be heard, before the Honorable Gregory F. Kishel in Courtroom 228B of the above
entitled Court located at U.S. Courthouse, 316 North Robert Street, St. Paul, Minnesota.

3. Any responseto this motion must filed and delivered not later than September 15, 2004, which
is three days before the time set for the hearing (excluding Saturdays, Sundays and holidays), or served and
filed by mail not later than September 9, 2004, which is seven days before the time set for the hearing
(excluding Saturdays, Sundays and holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS
TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT A HEARING.

4. This Court has jurisdiction over this motion pursuant to 28 U.S.C. 88 157 and 1334, Federal
Rule of Bankruptcy Procedure 5005 and Local Rule 1070-1. This proceeding is a core proceeding. The
petition commencing this case was filed on August 22, 2003. The case is now pending in this Court.

5. This motion arises under 11 U.S.C. § 362 and Federal Rule of Bankruptcy Procedure 4001.



This motion is filed under Federal Rule of Bankruptcy Procedure 9014 and Local Rules 9013-1 - 9019-1.
Movant requests rdief from the automatic stay with respect to property subject to a lien. Movant requests
said relief be effective immediately notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3).

6. Debtor is indebted to Secured Creditor in the original principal amount of $175,950.00, as
evidenced by that certain Promissory Note dated October 24, 2002, a copy of which is attached hereto as
Exhibit "A", together with interest thereon.

7. Debtor's indebtedness is secured by a mortgage on rea estate in which Debtor has an
interest as evidenced by that certain mortgage deed dated October 24, 2002, executed by Scott E. Hartley
and Mary Kay Hartley, husband and wife, recorded on December 20, 2002, as Document No. 578048, a copy
of which is attached hereto as Exhibit "B". The name and address of the original creditor is contained in the
attached Exhibit "B". The property is located in Scott County, Minnesota and is legdly described as follows
to-wit:

Lot 3, Block 1, Heritage Place, Scott County, Minnesota.

Secured Creditor is now the holder of said mortgage and is entitled to enforce the terms thereof.

8. At dl times materia, Debtor was in default of the payments and performance of obligations
to Secured Creditor.
9. Pursuant to 11 U.S.C. § 362(g) the burden is on Debtor to prove absence of cause and/or

adequate protection. This secured creditor's interest in the property is not adequately protected where, as
of August 31, 2004, Debtor is delinquent in the making of post-petition monthly payments as required for the
months of July, 2004 through August, 2004, inclusive, in the amount of $1,495.42 each; accruing late charges
and attorneys fees and costs of $700.00. Debtor has failed to make any offer of adequate protection.

10. Secured Creditor desires to protect its interest in the aforementioned property and requests
the Court to vacate the stay of actions and allow foreclosure pursuant to Minnesota law.

11. Secured Creditor has incurred and will incur legal fees and costs to protect and enforce its



rights in the subject property.
WHEREFORE, Secured Creditor, by its undersigned attorney, moves the Court for an order for

judgment that the automatic stay provided by 11 U.S.C. § 362(a) be modified so to permit the movant to

commence mortgage foreclosure proceedings under Minnesota law and for such other relief as may be just

and equitable.
Dated this_31st day of _ August , 2004.
WILFORD & GESKE

By_ /el James A. Geske
James A. Geske
Attorneys for Secured Creditor
7650 Currell Blvd., Ste 300
Woodbury, MN 55125
651-209-3300
Attorney Reg. No. 14969X

THIS COMMUNICATION IS FROM A DEBT COLLECTOR ATTEMPTING TO

COLLECT A DEBT. ANY INFORMATION OBTAINED WILL BE USED FOR THAT
PURPOSE.
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ADJUSTABLE RATE NOTE Loan No.; MIN29SJHART
(LIBOR 6-Meonth Index-Rate Capz)

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN MY INTEREST RATE AND MY
MONTHLY PAYMENT. THIS NOTE LIMITS THE AMOUNT MY INTEREST RATE CAN CHANGE AT ANY
ONE TIME AND THE MAXIMUM RATE I MUST PAWE CERTIFY THATTHIS IS A

DB[C] Cll‘y] Slntcl

BY: n-?lz
l ‘ I,I" l m 196 SAPPHTRE LANK, SHAKOPEE, MN S5 iFoar
A1420385

" l , ’ l"” [Property Address]

180223 0004004325 Mol

1, BORROWER'S PROMISE TO PAY

In zetum for o loun thet I have recsived, I promise to pay U.5. $ 174,950.00 (this amouny i3 colled
"Principal), plus interesr, 1o the order of the Lender, The Lender is BNC MORTGAGE, INC., A DELAWARE
CORFORATION . [ will make all payments under this Note in the Form of cash, chegk of moncy order,

lunderatund thar the Lender may transfer this Note. The Lender ar anyoie who takes this Note by mansfer and who
iz entitled ty receive payments under this Note is called the “Mote Holder.”

1. INTEREST

Interear will be charged on unpaid principal until the Fall amount of Frincipal has been paid. I will pay inlecest et 2
yearly rate of 8350 %, The interast rate I will pay will change in accordance with Secrion 4 of this Note.

The inlerest tate required by this Section 2 and Section 4 of thiz Note ia the mate I will pay both before and after any
default descriked in Section 7(B) of this Nete.

3. PAYMENTS

(A) Time and Place of Fayments

1 will pay principal end interest by making w payment every month. | will make my monthly payments on ihe first
day of cach nonth beginning on December 1, 2002

I will make these paymente every month until 1 have peid all of the primeipal and intercst and any other charges
describied belaw that I may owe under this Nete, Each monthly paymeni will be applied as of iw scheduled due date and wil]
be applied to interest before Principal, If, on ~ November 1,2032 | I iill owe amounts under this Nate, T will pay (hose
amnounty in full on that date, which is called the “Manarity Date.”

I will tnake my moathly payments at OPTION ONE MORTGAGE CORPORATION, 3 ADA, IRVINE, CA
92618 or at a different place if required by the Noie Holder.

{B) Amount of My Inidal Monthly Payments

Each of my initial monthly paymente will bs in the amount of U.S. § 1,334,258 - This amount may ¢hange.

(C) Monthly Payment Changes

Changes in my monthly payment will reflect thanges in the unpaid principal of my loan and in the interest rare that
I must pay, The Notc Holder will determine my new intérest rate and the changed amount of my monthly payment in
nccordance with Section 4 of this Note,

4. INTEREST RATE AND MONTHLY FPAYMENT CHANGES

{A) Change Dates

The interest rate | will pay may change on the frst day of November, 2004 , and on that day cvery  6th
month thercafier, Each date on which my interest rate could change ia called & “Change Date.”

(B) The Index

Begibning wilh the first Change Date, my imierest rate will b based on an Index. The "Index” 1 the average of
interbank, offercd rates for 6-month 1.8, dollar-denominated deposits n the London tnarket baged on quotations of major
banks, as published in the "Money Rates" tection of The Wall Srast Journal. Tha most recent Index figure available a3 of
the date 45 days hofore cach Change Date is caljed the "Current Fndex "

If the Index is no longer available, the Note Holder will choose 8 new index which is based upon comparable
information, The Note Holder will give me notice of this choice.

(C) Culculation of Changey

Before each Change Dats, the Note Halder will calculate my new inlerest rele by adding Six And 700/1000

percentags points { 6.700 %) to the Current Index. The Nete Halder will then round the result of
this addition to the nearest onz-cighth of one percentage point (0,125 %;). Subject to the limits stated in Section D) below,
this rounded amount will be my new interest rale unti] the text Chenge Date.

“The Noie Holder will then determing the amount of the monthly paytient thal would be mufficient fo repay the
unpaid principal that I am expecied to owe at the Change Darg in full on the Maturity Date at my new interest mate in
aubstantially equal payments, The resulr of this calevlation will be the new amount of my monthly payment.

(D) Limits on Inierest Rate Chanpes

"The interest rate I am required to pay at the At Change Datc will not be greatar than 10.350 % o less than
8350 %. Thereafier, my interest rate will never be nerensed of decreased on aby single Change Darc by mere than
one pereentage point (1%) [rom the rate of interest [ have hesn paying for the preceding 6 months. My intersst rate will
never be preater than 15350 % orlessthan 9350 %,

ADNSTABCERATE NOTE-LIGOR GVIONTH INDER - ﬁﬂllm Family E*HIM —

MINNBSSTA (Rev. 13v8) Page 1 6f3
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WE CERTIFY THAT THIS IS A
TRUE COPY OF THE

CHICAGO TITLE INSURANCE COMPANY
BY: ‘{' %A

Closar

— [Space Above This Line For Recording Data)

MORTGAGE

MIN106122260000323971
Retum To:

BENC MORTGAGE, INC.
P.0. BOX 19656
IRVINE, CA 92623-965&

A

160213 0004004330 Morigage

A

Loan No.: MINZS54HART

DEFINITIONS

Words used in multiple sections of this document are defined below and other words are defined in
Sections 3, 11, 13, 18, 20 and 21. Certain rules regarding the usage of words used in this document are
also provided in Section 16.

{A) "Security Insirument" means this document, which is datedoereber 24, 2002 .
together with all Riders to this document.

MINNESOTA-Single Family-Fannis Mas/Fraddis Mac UNIFORM INSTRUMENT WITH MERS Form 3024 1:01

B MK S

YMP MOATGAGE FORMS - (B001521-72581

EXHIBIT_R
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{B) "Borrower" is SCOTT E. HARTLEY AND MARY EAY HARTLEY, husband and wife

Borrower is the mortgagor under this Security Instrument.

(C) "MERS" is Mortgage Electronic Registration Systems, Inc. MERS is a Separate corporation that is
acting solely as a nominee for Lender and Lender's successors and assigns. MERS is the mortgagee
under this Security Instrument. MERS is organized and existing under the laws of Delaware, and has an
address and telephone number of P.O. Box 2026, Flint, MI 48501-2026, tel. (B88) 679-MERS.

(D} "Lender” is BNC MORTGAGE, INC., A DELAWARE CORDPORATION

Lender is 1 corporatieon
organized and existing under the laws of Delaware
Lender's address is ».0. BOX 19656, IRVINE, CA 92623-965¢

(E) "Note" means the promissary note signed by Borrower and dated og tcbar 24, 2002 .
The Note states that Borrower owes Lender one hundred seventy-fiva thousand nine
Bundred fifty amd 00/100 Dollars
(U.5. 8§ 175,950, 00 ) plus interest. Borrower has promised to pay this debt in repular Perjodic
Fayments and 1o pay the debt in ful] not Iater than Nevember 1, 2032 .

(F) "Property" means the property that is described below under the heading "Transfer of Rights in the
Property.”

(G} "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges
due under the Note, and al] sums due under this Security Instrument, plus interest,

(H) "Riders" means all Riders to this Security Insiument that are exeeuted by Borrower. The following
Riders are to be executed by Borrower [check box as applicable):

(] Adjustable Rate Rider [ Condomizium Rider [ Second Home Rider
Balloon Rider (] Planned Unit Development Rider [ ] 14 Family Rider
VA Rider. [J Biweekly Payment Rider L] Other(s) [specify]

{I) "Applicable Law" means all controlling applicable federal, state and Iocal satutes, regulations,
ordinanccs and administrative rules and orders (thar have the effect of law) as well g5 all applicable final,
non-appealable Judicial opinions.

() "Community Assoclation Dues, Fees, and Assessments” means all dues, fees, assessments and other
charges that are imposed on Borrower or the Froperty by a condominium associarion, hemeowners
association or similar organization.

(K) "Electronic Funds Transfer” means any transfer of funds, other than a tramsaction originated by
check, draft, or similar paper instrument, which is initiated through an electronic terminal, telephonic
instrument, computer, or magnetic tape 30 as to order, instruct, or authorize a financial ingtitution to debit
or credit an account. Such term includes, but is not limited to, point-of-sale transfers, automated teller

maching transactions, transfers initiated by telephone, wire transfers, and autornated clearinghouse

transfers.
Inlliulu:_{_}'lu./ ggﬂ

@ -EA(MN) icoos).az2 Fage 2 of 18 Form 3024 1/01
o
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(L) "Escrow Ttems" means those items that are described in Section 3,

(M) "Miscellaneous Proceeds” means any compensation, settlement, award of damages, or proceeds paid
by any third party (other than insurance procesds paid under the coverages described in Section 5) for: (i)
damage to, or destructlon of, the Property; (i) condemnation or other taking of all or any pam of the
Property; (ili) conveyance in lien of condemnation: or (iv) misrepresentations of, or omiissions as to, the
value and/or condition of the Property.

(N) "Mortgage Insurance" means ingurance protecting Lender against the nonpayment of, or default on,
the Loan.

(O) "Periodic Payment" means the regularly scheduled amount due for (i) principal and mterest under the
Note, plus (ii) any amounts under Section 3 of this Security Instrament,

(P) "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. Section 2601 et seq.) and its
implementing regulation, Regulation X (24 C.F.R, Part 3500), as they might be amended from time to
time, or any additional or successor legislation or regulation that governs the same subject matrer, As used
in this Sccurity Instrument, "RESPA" refers 1o all requirements and resuictions that are imposed in regard
10 a "federally relared mortgage loan” even if the Loan does not qualify as a "federally related mortgage
loan" under RESPA,

() "Successor in Interest of Borrower" means any party that has taken titlc to the Property, whether or
not that party has assumed Borrower's obligations under the Note and/or this Security Instrument,

TRANSFER OF RIGHTS IN THE PROPERTY

This Security Instrument secures 1o Lender: (i) the repayment of the Loan, and a]l renewals, extensions and
modifications of the Note; and (ii) the performance of Borrower's covenants and agre=ments under this
Security Instrument and the Note. For this purpose, Borrower does hereby mortgage, grant and
convey 1w MERS (solely as nominee for Lender and Lender's successors and assigns) and w the successors
and assigns of MERS, with power of sale, the following described property localed in th
COUNTY of S3COTT, MINNESOTA :
(Type of Recording Jurisdigtion] (Name of Recording Jurisdiction]:
LOT 3, BLOCK 1, HERITAGE PLACE, SCOTT COUNTY, MINNESOTA. ABSTRACT .

Parcel 1D Number: which currently has the address of
1136 SAPPHIRE LANE [Straer]
SHAXOPEE [City], Minnesota 55379 [Zip Code)

("Property Address"}:

I Inkdata; l“lg H 5‘%

@D-EAIMNJ (000,02 Page 7 ol 16 Form 3024 1/01
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BY SIGNING BELOW, Borrower acc ined i
; AV, epts and agrees to the tenms and co t tained i
Security Instrument and in any Rider executed by Borrower and recorded with it. Yo o B (his
Witnegses:
S Y ééé/ .
S3COTT E. HARTLEY : -Borrower
Wy fony #Meuq
{Seal)
MARY KE¥ E#Ln Borrower
(Seal) — (Seal)
-Borrower -Botrower
(Seal) (Scal)
-Borrower -Borrower
(Seal) (Seal)
-Borrower -Bormower
@!J-BA[MN) (oo 03 Poga 14 of 14 Form 3024 1/
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STATE OF MINNESOTA, DAKOTA County ss:

On this Qarda.*ictg day of Oectober, 2002 b
ECOTT E, HARTLEY AND ’ . » before me appeared
MARY EAY EARTLEY, husband and wilfe

Notary bl
My\d)mmissiun Expiras:

9 DAWN E. HULTGREN
Sng NOTARY PUSLIC - MINNESOTA
w7 My Commission Expires Jan, 31, 209

This instrument was drafied by:

Tax statements for the rea property described in this instrument should be sent to;
FCOTT E. HARTLEY

1156 JAPPEIRE LANE, SHAXOPER, MM 53379

@D “HAMN) (0005).02 Page 12 of 14 Farm 3024 1/01




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: CHAPTER 13 CASE

Scott E. Hartley
SSN XXX-XX-7390
Mary Kay Hartley
SSN XXX-XX-4049
CASE NO. 03-35791 GFK
Debtor.

MEMORANDUM IN SUPPORT OF
MOTION FOR RELIEF FROM STAY

ARGUMENT

l. CAUSE EXISTS FOR THE GRANTING OF RELIEF FROM THE AUTOMATIC STAY
PURSUANT TO 11 U.S.C. § 362(d)(1) WHERE THE INTEREST OF THIS SECURED CREDITOR IS
NOT ADEQUATELY PROTECTED.

Pursuant to 11 U.S.C. § 362(g) the burden is on Debtor to prove absence of cause and/or adeguate
protection. Secured Creditor's interest in the property is not adequately protected where:

1 As of August 31, 2004, Debtor is delinquent for post-petition monthly payments as required
for the months of July, 2004 through August, 2004, in the amount of $1,495.42 each; accruing late charges

and attorneys fees and costs of $700.00.

2. Debtor has failed to make any offer of adequate protection.

Furthermore, Debtor has failed to meet its contractual obligations to make payments as they become
due after the filing of the bankruptcy petition, which failure constitutes "cause" entitling the Secured Creditor
to rdief from the automatic stay under 11 U.S.C. 8 362(d)(1). A continued failure by Debtor to maintain
regular payments to Secured Creditor is sufficient cause to entitle Secured Creditor to relief from the
automatic stay. See In re Taylor, 151 B.R. 646 (E.D.N.Y., 1993) and In re Davis, 64 B.R. 358 (Bkrtcy.

S.D.N.Y ., 1986).



CONCLUSION
Secured Creditor is entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362(d)(1) for

cause, and where its interest in the secured property is not adequately protected.

Secured Creditor respectfully requests an order of this Court modifying the automatic stay consistent

with the attached proposed Order.
Dated this_31st day of _August , 2004.
WILFORD & GESKE

By__ /el James A. Geske
James A. Geske
Attorneys for Secured Creditor
7650 Currdll Blvd., Ste 300
Woodbury, MN 55125
651-209-3300
Attorney Reg. No. 14969X
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: CHAFPTER 13 CASE

CASE NO, 03-35791 GFK
Scotl E. Hanley
SSN XXX-XX-7390
Mary Kay Hartley
S8N XXM-XX-4049 AFFIDAVIT OF
LA'CINDA JONES

Debtor.

Lz'Cinda Jones, being first duly sworn on oath, deposes and states:

1. That she iz the Bankruptey Specialist of Select Portfolio Servicing, Inc. k/a Fairbanks Capital Corporation.

2, Select Portfolio Servicing, Inc. Tk/a Fairbanks Capital Cotpotation, is now the holder of a mortgage on real
property in which the debtor has an inlerest. The deblor's indebtedness is evidenced by that certain mortgage desd dared
October 24, 2002, executed by Scott E. Hartley and Mary Kay Hartley, husband and wife, recorded December 20, 2002, ag
Document Mo, 578048, The property is located in Scott County, Minnesota and is legally described as follows, to-wit:

Lot 3, Block 1, Hentage Place, Scott County, Minnesota.

3. That she has reviewed the account records relating to the Hartley mortgage loan, 2ccount no.i0004004339,
4, That as of August 3, 2004, the following amounts were owing on this account:
Unpaid Principal: 5174.459.69
Interest through August 3, 2004 9.818.11
Atlomey's Feas: 700,00
Late Charges: 200.13
Non-Escrow Adyanges: 196.35
Other Fees: 15.75
Escrow Balance: . 745,72
Trusle: Suspense (-): (470.57)
TOTAL: 5185,665.19
3. That the mortgage loan 13 delinquent for post-petition monthly mortgage payments for the months of June,

2004 through August, 2004 in the amount of $1,495.42 each,

6. Thig affidavit is given in supporl of the motion ol Select Portfolio Servicing, Inc. £h/a Fairbunks Capitpl
Corporation for relicf from the automatic stay.

SELECT PORTFOLIO SERVICING, IMNC. F/E/A FAIRBANEKS CAPITAL
CORPORATION

Tts Bankrupicy Specigist

Subscrjbgd and s
this ay of'

Notary Public - =

Verd qu Natarial Seal
erding A, Freeman, Nofary Public
City Of Philadelphia, Mhiladelphia County
My Comimission Expiras Sent. 17, 2006

Member, Pernsylvamia Assocation Of Notarics




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Scott E. Hartley
SSN XXX-XX-7390
Mary Kay Hartley
SSN XXX-XX-4049
CASE NO. 03-35791 GFK

Debtor. UNSWORN DECLARATION
FOR PROOF OF SERVICE

Joanna Cheyka, employed by Wilford & Geske, attorneys licensed to practice law in this Court, with
office address at 7650 Currell Blvd., Ste 300, Woodbury, Minnesota, declares that on August 31, 2004, |
served the annexed Notice of Hearing and Motion for Relief from Stay, Memorandum in Support of Motion
for Relief, Affidavit of La Cinda Jones, and proposed Order to each person referenced below, a copy thereof
by enclosing the same in an envelope with first class mail postage prepaid and depositing the same in the post
office at Woodbury, Minnesota addressed to each of them as follows:

Scott E. Hartley Jasmine Z. Keller
Mary Kay Hartley 12 S6" St Ste 310
1196 Sapphire Ln Minneapolis, MN 55402
Shakopee, MN 55379

U.S. Trustee
lan Traguair Ball 1015 U.S. Courthouse
12 S6" St Ste 326 300 South 4" Street
Minneapolis, MN 55402 Minneapolis, MN 55415

And | declare, under penalty of perjury, that the foregoing is true and correct.

Dated this_31st day of _August , 2004.

/el Joanna Cheyka
Joanna Cheyka




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Scott E. Hartley
SSN XXX-XX-7390
Mary Kay Hartley
SSN XXX-XX-4049 CASE NO. 03-35791 GFK

Debtor. ORDER

The above entitled matter came on for hearing upon mation of Select Portfolio Servicing, Inc. fka
Fairbanks Capital Corporation (hereinafter "Secured Creditor"), pursuant to 11 U.S.C. § 362 on September
20, 2004, at U.S. Courthouse, 316 North Robert Street, St. Paul, Minnesota. Appearances were as noted in
the record. The Chapter 13 Trustee filed her Report of Standing Trustee in response to this motion. Based
upon the evidence adduced at said hearing, the arguments of counsel, and the Court being fully advised of
the premises,

IT IS HEREBY ORDERED that Secured Creditor, its assignees and/or successors in interest, is
granted relief from the stay of actionsimposed by 11 U.S.C. § 362 with regard to that certain mortgage deed
dated October 24, 2002, executed by Scott E. Hartley and Mary Kay Hartley, husband and wife, recorded
on December 20, 2002, as Document No. 578048 covering real estate located in Scott County, Minnesota,
legally described as follows, to-wit:

Lot 3, Block 1, Heritage Place, Scott County, Minnesota
and may pursue its remedies under state law in connection with the subject note and mortgage deed.

Notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3), this Order is effective immediately.

Dated:

Judge of Bankruptcy Court





